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Introduction
The United States Supreme Court cases Cherokee Nation v. Georgia 1 and Worcester v. Georgia 2 (the Cherokee cases) were the culmination of a longstanding political dispute over the rights of American Indians in the face of the expansionist policies of the United States. Both Cherokee Nation and Worcester were argued during the administration of avowed "state's rights" supporter President Andrew Jackson, who had no sympathy for the Indian cause. Embroiled in political intrigue, the Cherokee cases can be seen as the historical low point of the Supreme Court. However, the ultimate result of the Cherokee cases was to greatly enhance the protections afforded American Indians.
Two quotes -one real, one allegedly real -highlight the dynamics of these cases which pitted Chief Justice John Marshall, an ardent Federalist, against President Jackson. The first quote, taken from Chief Justice Marshall's obituary, 3 reads:
John Marshall, Chief Justice of the Supreme Court of the United States, died at Philadelphia on the 6th day of July, 1835 ...
His private virtues as a man, and his public services as a patriot, are deeply inscribed in the hearts of his fellow citizens.
His extensive legal attainments, and profound, discriminating judicial talents, are universally acknowledged.
His judgments upon great and important constitutional questions affecting the safety, the tranquility and the permanency of the government of his beloved country -his decisions on international and general law, distinguished by their learning, integrity and accuracy, are recorded in the reports of the cases adjudged in the Supreme Court of the United States, in which he presided during a period of thirty-four years.
© 1992 Ronald A. Berutti As long as the c6nstitution and laws shall endure and have authority, these will be respected, regarded and maintained. 4 The second quote is attributed to President Jackson just three years earlier. Upon learning of the Worcester decision in 1832, President Jackson allegedly said, "John Marshall has made his decision; now let him enforce it."s Whether this quote is real or imagined, Jackson's refusal to execute the Worcester mandate could have rendered the Court impotent. Should a President fail to execute a Supreme Court decree because of his ideological opposition to it, he would effectively be vetoing the Supreme Court's interpretation of the Constitution and replacing it with his own interpretation. Such precedent could potentially destroy the Supreme Court's role as a functional branch of government, and its opinions could be rendered meaningless on a presidential whim. This was the scenario of the Cherokee cases.
How is it that Chief Justice Marshall was so highly praised only three years after President Jackson refused to execute Worcester? How did the Supreme Court survive President Jackson's failure to execute the law, as was his constitutional duty? 6 The answers to these questions are the result of many contributing factors. In order to understand those factors as well as the Cherokee cases themselves, an overview of the United States' Indian policy is necessary.
I. United States Policy Toward the Indians

A. Removal
Following the Revolution, the United States expanded as its population increased and American cotton became the nation's major crop. Since it ravaged the soil, cotton perpetually required new land upon which to be grown. The Indians, who possessed thousands of miles of land east of the Mississippi River, became an obstacle for those who needed or wanted that land. 7 To many, "removal" was the answer to this problem.
Removal basically entailed moving the Indian tribes west of the Mississippi River. Displacing the Indians would enable white Americans He noted further that "our strength and their weakness is now so visible that they must see we have only to shut our hand to crush them and that all our liberties to them proceed from motives of pure humanity only."'" Jefferson's bloodcurdling passages characterized the views held by many Americans of the Indians. Andrew Jackson clearly fit within this category of Americans, as his own Indian policies displayed.
With the Louisiana Purchase, it became clear that the United States would vigorously pursue the policy of removing the red man from his tribal homeland. This would allow the white man to claim the land so that the black man could work it for him. With the whites surrounding them on all sides, it became very easy to assert this supremacist policy against the less-mighty Indians.
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B. The Treaty Period
An alternative to Removal was to make treaties which would create a peaceful coexistence between the Americans and the Indians. This was the initial approach taken by the United States. Although destined for failure, the legacy left by these treaties was important to the outcome of the Cherokee cases, which in turn had a critical effect upon Indian rights as a whole.
In 1783, after the powers of Europe had largely been dislodged from the eastern portion of America, the Americans became aggressively expansive.' 4 The various Indian tribes, including the Cherokees, initially attempted to dismantle the new white settlements by force. However, this :policy resulted in the virtual elimination of several previously populous tribes, transforming them into mere bands of Indians which were easy prey for the federal government's demands.1 5 Perceptive southern tribes tried an alternative response to American aggression. The Cherokees, Creeks, Chickasaws, Choctaws, and Seminoles -who collectively became known as the "Five Civilized Tribes" -began a strategy of "passive defense."' 6 Attempting to save their tribal homelands, they strengthened their internal institutions in order to more effectively deal with the United States. The tribes invited missionaries into their territories, centralized their governments, and supported literacy programs in order to have better-informed tribesmen. 7 At this time, a Cherokee named Sequoyah created a written alphabet for the Cherokee language, which soon led to the publishing of the Cherokee Phoenix, the first American Indian newspaper. 8 Moreover, the governments of the Five Civilized Tribes began to develop "organic laws" emulating those of the Anglo-Americans. In conjunction with this, these tribes began making treaties with the United States government.1 9 In 1785 the Treaty of Hopewell" became the first treaty made between the Cherokees and the United States. Declaring that "the hatchet shall be forever buried,' ' 2 this treaty set boundaries between the two nations and withdrew United States protection of settlers not complying with the treaty. Finally, this treaty gave Congress the sole NOTES power to manage the trade of the Indians as a way for the Cherokees to be received "into the favor and protection" of the United States.2 This part of the treaty was to cause the Indians much difficulty in the future.
Like those which were to follow, the Treaty of Hopewell was immediately doomed to failure. Believing that its interests were not represented by the treaty, North Carolina refused to recognize it. Since the state had yet to ratify the Constitution, political expedience required that President Washington not enforce the treaty against North Carolina until it had done so. By then, there were too many white settlers within Cherokee territory to effectively enforce the treaty, and a new treaty had to be negotiated.?
The resulting 1791 Treaty of Holston 24 moved the boundary westward, to protect the illegal settlers. This treaty further "solemnly guarantee[d] to the Cherokee nation, all their lands not hereby ceded." '2 Apparently, the federal government's intent was genuine. As incursions by settlers continued, Congress passed an act supporting the boundary line created by the Treaty of Holston. 26 However, this sincerity once again gave way to political expedience when Tennessee began bitterly complaining about both the congressional act and the Treaty of Holston. 2 7 As a result, President John Adams proposed to again renegotiate the boundaries with the Cherokees, 2 resulting in the Treaty of Tellico, 29 which for a consideration of $25,000 again moved the United States-Cherokee Nation border further west.
Because the young federal government's relationship with the various states was characterized by friction, it is no wonder that the Indians were so poorly treated. Any time the federal government acted in a manner which mildly harmed the states and which could be viewed as pro-Indian, the threat arose of secession, civil war, or both. The Indians were, therefore, victimized by the tension created by federalism. The Louisiana Purchase gave the federal government a perfect opportunity to abrogate this tension. It appeased the states by taking Indian land while seemingly not causing the Indians harm as they were given new lands west of the Mississippi River. This moralistic, Unionsaving approach to dealing with the Indians led to the merging of trealy-making and Removal policies. Of course, the Indians were never seriously consulted on these matters.
In 1804 and 1805, three separate treaties were negotiated with the Cherokees.", The United, States purchased large tracts of Cherokee land in Georgia, Tennessee, Kentucky, and Alabama. In an act typifying American greed, one of these treaties, which called for a purchase price of $2006), was secretly renegotiated for a price of $1000 and two rifles for Cherokee chiefs." A period of quiet followed enactment of these treaties, due to the War of 1812.
The United States once again became concerned with the Indians in 1816 when two treaties were negotiated .on the same day.
3 2 One of these ceded all Cherokee lands within South Carolina to the United States. The second allowed for unrestricted road privileges through Cherokee territory. As 'a result of these treaties, a large band of Cherokees moved west of the Mississippi and formed the Western Cherokee tribe. Needing land, the *Cherokees traded large portions of their Georgia and Tennessee lands to the United States. 33 Shortly thereafter, the Cherokees declared-that they would no longer sell land to the United States. This has .been considered "[tihe doom of the Cherokees.,, 
A. Background
Although elected President in 1828, events in 1827 were largely responsible for Andrew Jackson's position on the Cherokee cases. Following these events were a curious mix of political intrigue and court battles, among them the Cherokee cases.
In 1827 gold was discovered on the Georgia-based Cherokee and Creek lands. Georgia Governor George C. Gilmer ordered a survey of this land and called out the state militia to protect surveyors. Moreover, he threatened civil war should the federal government intercede. The Cherokees responded to Georgia's actions by adopting a written constitution. They proclaimed themselves an independent state outside of the jurisdiction of either the federal government or the several states.
3 " The Cherokee constitution was largely patterned after that of the United States, creating a republican government with the Cherokee Nation divided into several districts.1 7 This proved to be short-lived, however, as the Georgia legislature attempted to destroy Cherokee sovereignty by effecting its own laws within Cherokee territory and declaring those of the Cherokees to be null and void." Cherokee land was sold at public lottery, and several of the existing counties of the state were apportioned land that was formerly Cherokee territory.
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By this time, Andrew Jackson had been elected President with heavy support from the South, and, as a result, threat of military action by the federal government was no longer forthcoming.
B. Motives Behind Jackson's Indian Policy
Andrew Jackson's Cherokee policy resulted not only from his upbringing in the notoriously anti-Cherokee state of Tennessee, but also from three major political squabbles of the day. Besides the GeorgiaCherokee dispute, Jackson was trying to push a protective tariff* through Congress. He challenged the rechartering of the Second Bank of the United States, and sat idly by while Congress tried to strip the Supreme Court of its powers of review. These policies were all to become intimately tied to the Cherokee cases.4
First, Jackson sought a protective tariff, which would effectively hurt the interests of some southern states. South Carolina was the most bitterly opposed to this tariff and sought to nullify it within its borders. Although normally a states' rights supporter, Jackson opposed South Carolina's nullification attempt because it conflicted with his policy objectives.
Being a natural ally to South Carolina in the nullification battle, Georgia was wooed by President Jackson on the Indian issue in order [S]urrounded by the whites, with their arts of civilization, which by destroying the resources of the savage, doom him to weakness and decay, the fate of the Mohegan, the Narragansett, and the Delaware, is fast overtaking the Choctaw, the Cherokee and the Creek. That this fate surely awaits them if they remain within the limits of the states does not admit of a doubt. Humanity and national honor demand that every effort should be made to avert so great a calamity.
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This "natural law" theory that pitted civilized white society against non-Christian "savages" was a familiar theme of Removal politics 43 and was a clear indication to Georgia that President Jackson would not stand in its way as President John Quincy Adams had almost done. Meanwhile, a Georgia-inspired bill was making its way through the House of Representatives. The bill, which had been approved by the House Judiciary Committee, called for amendments to the Judiciary Act of 1789." The focus of this bill was to deny the Supreme Court jurisdiction over state court rulings. 45 Finally, Jackson was embroiled in a political dispute with Congress over the rechartering of the Second Bank of the United States. Jackson was rabidly opposed to the bank, and was not fond of its stockholders. Along with the tariff, Jackson's desire to see the demise of the bank was a central goal of his presidency.
Against the backdrop of this series of events, the challenge to Georgia's laws within Cherokee territory was heard by the Supreme Court in Cherokee Nation. It was a "no-win" situation for the Cherokees. The Court could not rule in favor of them because Jackson 
IL The Cherokee Cases
A. The Tassel Case
In 1830, George Tassel, a Cherokee Indian, was arrested for committing murder within Cherokee territory. 47 The state convicted Tassel under Georgia law although the matter should have fallen under Cherokee law per the treaties with the United States. However, the state's claim that it had jurisdiction over Cherokee lands within its boundaries was upheld by the Georgia Supreme Court . 4 The Cherokees sought President Jackson's assistance in upholding their treaty rights. Jackson, however, refused to help. 49 Tassel then sought a writ of error from the United States Supreme Court. When Georgia Governor Gilmer received the Court's writ, he referred it to the state legislature, which resolved to disregard any federal process. 0 Tassel was then executed. ' In response to the Tassel case, the Cherokee Nation petitioned the United States Supreme Court to invoke its powers of original jurisdiction, 5 2 asking that an injunction be granted preventing Georgia from effecting its laws within Cherokee territory. The Cherokees claimed that Georgia's legislative acts directly violated the Constitution of the 46. U.S. CONST. art. VI, which provides in pertinent part:
This constitution, and the laws of the United States which shall be made in pursuance thereof and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the constitution or laws of any state to the contrary notwithstanding. 47. Lytle, supra note 35, at 67. 48. Id. 49. Id. 50. Swindler, supra note 40, at 9. 51. Id. 52. U.S. CONST. art. III, § 2, which provides in pertinent part, "[the] judicial power shall extend to all cases in law and equity, arising under this constitution, the laws of the United States, and treaties made ... between a state, or the citizens thereof, and foreign states, citizens or subjects." United States as well as the various treaties between the United States and the Cherokee Nation. 5 3
B. Cherokee Nation v. Georgia
Less than a month after the Supreme Court issued its subpoena to Governor Gilmer to appear in Cherokee Nation, a judiciary bill seeking to diminish the Court's jurisdiction was circulating in the House of Representatives.
5 4 It appeared that a determination in favor of the Cherokee Nation would surely result in the passage of this bill. Justice Story wrote that limiting its jurisdiction "would deprive the Supreme Court of the power to revise the decisions in the state courts and state legislatures, in all cases in which they were repugnant to the Constitution of the United States." 5 As such it would "tread down the power on which [the government's] very existence depends."
The Cherokees' choice of chief counsel, former Attorney General Williamn Wirt, 57 can best be described as suicidal to their case. One reason was that because Wirt was a stockholder in the Second Bank of the United States, he was an enemy of President Jackson." Such an added incentive for Jackson to ignore a Supreme Court decision in favor of the Cherokees was hardly needed. Also hired to represent the Cherokees was John Sergeant, a prominent Philadelphia attorney 9 Wirt immediately went to work using the highly questionable practice of tr3ing to solicit information regarding the case from Chief Justice Marshall. Wirt wanted to know whether it was worth bringing the case before the Supreme Court 0 The Chief Justice, in a reply through a mutual friend, wrote that he "wished, most sincerely, that both the execuive and legislative departments had thought differently on the subject .... Humanity must bewail the course which is pursued, whatever may be the decision of policy." 1 6 ' Clearly the Justices were aware that their backs were to the wall on this question. In a very short opinion which smacks of political contrivance and in which he was joined by only one Associate Justice, Chief Justice In concocting his theory, Marshall wrote that
[I]t may well be doubted whether those tribes which reside within the acknowledged boundaries of the United States can, with strict accuracy, be denominated foreign nations. They may, more correctly, perhaps, be denominated domestic dependent nations .... Their relation to the United States resembles that of a ward to his guardian."
Marshall went on to assert that it was not within the framers' intent that the Indian tribes be included "when they opened the courts of the Union to controversies between a State or the citizens thereof, and foreign states. ' " 6 1 Chief Justice Marshall further contended that
[a]t the time the constitution was framed, the idea of appealing to an American court of justice for an assertion of right or a redress of wrong, had perhaps never entered the mind of an Indian or of his tribe. Their appeal was to the tomahawk, or to the government. This was well understood by the statesmen who framed the constitution of the United States, and might furnish some reason for omitting to enumerate them among the parties who might sue in the Courts of the union.6
Marshall then looked to Article I, Section 8, of the Constitution for further guidance. 67 https://digitalcommons.law.ou.edu/ailr/vol17/iss1/12 NOTES were a competent party to sue in court 74 and that they had made a sufficient caseY. 7 As a result, the dissenters felt an injunction was an appropriate remedy2 6 In the aftermath of Cherokee Nation, Chief Justice Marshall considered retiring from the Court. "I cannot be insensible to the gloom that lours [sic] over us," he wrote. 7 7 Speculating on a possible successor should Marshall decide to retire, John Quincy Adams wrote that "some shallow-pated wild cat ... fit for nothing but to tear the Union to rags and tatters, would be appointed in his place. ' 78 However, Marshall remained with the Court, and the next term would provide his reversal of fortune.
C. Worcester v. Georgia
The Cherokees were desperate to save their tribal government and, thus, were in dire need of a test case the Supreme Court could hear. They found that case when four missionaries were arrested for being in Cherokee territory without a permit from the governor of Georgia. 79 All four were convicted and sentenced to hard labor for four years. 80 The governor extended them all pardons, but two of the four, SamuelT Worcester and Elizur Butler, refused to accept them so that the constitutionality of the Georgia law could be tested. 8 Initially, the Georgia trial court had released Worcester, a Vermont citizen, 8 2 because, as a missionary, he had authority to dispense federal funds and could therefore technically be considered a federal agent. 83 Moreover, Worcester, as the postriaster of the Cherokee capital of New Echota, was properly within the territory.8 4 However, to ensure that Georgia's law would have effect, President Jackson denied the missionaries federal agent status. He then fired Worcester as postmaster, thereby leaving him unprotected by the federal government and putting him in violation of the Georgia law. This cleared the way
